Taken as a whole, the Roman Catholic Bishops' 1983 pastoral letter on war and peace, "The Challenge of Peace, God's Promise, and Our Response"' has two purposes: first, to assist Catholics in the formation of their consciences; and, second, to contribute to the ongoing public policy debate concerning the morality of war in general, and of nuclear war in particular. 2 This article will address the stated purposes of and the suggestions made in the pastoral letter from the vantage point of American statutory and constitutional law. It will make no attempt to provide definitive legal answers to the many questions raised by and in the letter, for there are none in this complex and challenging area of law. Its purpose is to raise some of the practical legal and moral questions which are critical to the conscientious choices of the individuals to whom the letter is addressed: government officials, citizens, members of the armed services, workers in defense industries, clergy and religious and others.
its ideas" and who must also remain both "faithful to the universal principles proclaimed by the Church" and sensitive to the needs of the world as a whole. 5 In keeping with this view, this article will sketch the structural framework of the American statutory and constitutional law which necessarily comes into play, formally or informally, whenever religiously motivated citizens or religious institutions act in the public sphere, or explicitly take action with legal effect and defend those actions on the basis of sincerely held religious beliefs or teachings. Part I discusses the constitutiomd and policy questions raised whenever organized religious groups explicitly seek to involve themselves in the political process. Part II discusses constitutional and statutory issues raised whenever individual believers seek exemptions from social or employer-imposed duties on religious grounds.
I. INTRODUCTION

Religious Freedom in American Law
American law has valued religious freedom as an essential element of individual liberty and civil society from its earliest beginnings. When the Pilgrims landed at Plymouth in 1620, they intended that the newly-formed Massachusetts Bay Colony would be as a biblical "city on a hill." ' 6 In 1952 the late United States Supreme Court Justice William 0. Douglas frankly recognized that " [w] e are a religious people whose institutions presuppose a Supreme Being." 7 The American people and their ]leaders have defended and fostered freedom of conscience as an important dimension of our understanding of religious freedom. Express legislative 8 and judicial action has been taken to protect and continue the ongoing constitutional commitment 9 to provide maximum protection for religious belief and 5. Id. at 326.
6. "Wee shall be ... ] as a Citty upon a Hill, the eies of all people are uppon us; soe that if wee shall deal falsely with our god in this worke wee have undertaken and soe cause him to withdrawe his present help from us, wee shall be made a story and a by-word through the world." John Winthrop, "A Model of Christian Charity" (1630), a sermon delivered aboard the Arbella, quoted in D. BOORSTIN [Vol. 4 practice.
In the early years, protection for individual religious belief and conscience was seen as the logical extension of a theological and moral imperative. In his famous "Memorial and Remonstrance Against Religious Assessments,""° James Madison argued that:
[R]eligion, or the duty we owe to our creator, and the manner of discharging it, can be directed only by reason and conviction, not by force or violence. The Religion then of every man must be left to the conviction and conscience of every man, and it is the right of every man to exercise it as these may dictate .... ... It is the duty of every man to render to the Creator such homage, and such only, as he believes to be acceptable to him. This duty is precedent both in order of time and degree of obligation to the claims of Civil Society. Before any man can be considered as a member of Civil Society, he must be considered as a subject of the Governor of the Universe: And if a member of Civil Society, who enters into any subordinate Association, must always do it with a reservation of his duty to the general authority; much more must every man who becomes a member of any particular Civil Society, do it with a saving of his allegiance to the Universal Sovereign." In Madison's view, it was critical that each individual should be responsible only to God for abuses of this freedom, 1 2 and that the rights of all religious believers and dissenters should be placed on an equal footing. 13 This view was carried forward into his first draft of what later became the first amendment to the Constitution of the United States: 14 The Civil Rights of none shall be abridged on account of religious belief or worship, nor shall any national religion be established, nor shall the full and equal rights of conscience be in any manner, nor on any pretext infringed. 15 10. J. Madison, "Memorial and Remonstrance Against Religious Assessments" (1785) quoted in, Everson v. Board of Education, 330 U.S. 1, 63-72 (1947) (Rutledge, J., dissenting) [hereinafter "Memorial and Remonstrance"].
11. Id. at 1 (note in the original to "Va. Decl. Rights, Art. 16"). Compare The Challenge of Peace at 326. 12. Id. at 4.
13. Id. 14. U.S. CONST. amend. I provides, in relevant part: "Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof .... "
15. 1 ANNALS OF CONGRESS 434 (June 8, 1789) , quoted in M.J. MALBIN, RELIGION & POLITIcs 4 (1978) . This version of the proposed amendment, along with one which would have prohibited the states from "violat[ing] the equal rights of conscience or the freedom of the press, or the trial by jury in criminal cases," went through several modifications before it emerged in its present form from a House-Senate conference committee comprised of Reps. matter which lies solely between a man and his God... the legislative powers of government reach action only, and not opinions."'" This distinction, between beliefs, which are deserving of absolute protection, and religiously motivated actions, which may be regulated "when [religious] principles break out into overt acts against peace and good order," 22 has been accepted as a truism by most courts deciding cases involving religious freedom claims, 2 " for Jefferson was "convinced that [man] has no natural right in opposition to his social duties." 24 The holdings of the United States Supreme Court on the topic since 1963 are somewhat inconsistent with the Jeffersonian view of deference to be accorded to religious conscience when it comes into conflict with legislatively determined social duty. 2 5 Although an exhaustive treatment of this issue is beyond the scope of this paper, 2 6 those cases do provide a good framework for analysis of the relevant constitutional principles to be applied when a religious liberty claim based on the pastoral letter is made by a member of one of the groups 21. Id. Little, supra, note 19, at 62, nf. 27-29.
J. BOYD, THE PAPERS OF THOMAS JEFFERSON 545 (1950), quoted in
23. See, e.g., Cantwell v. Connecticut, 310 U.S. 296, 303-304 (1940) where the Court stated: [The Constitution ] forestalls compulsion by law of the acceptance of any creed or the practice of any form of worship. Freedom of conscience and freedom to adhere to such religious organizations or form of worship as the individual may choose cannot be restricted by law .... [Free Exercise] embraces two concepts-freedom to believe and freedom to act. The first is absolute but, in the nature of things, the second cannot be .... [The] freedom to act must have appropriate definition to preserve the enforcement of that protection. . . .
[although] the power to regulate must be so exercised as not, in attaining a permissible end, unduly to infringe the protected freedom.
Where the distinction between belief and action has been the starting point for the judicial analysis of a free exercise claim, the result is commonly the rejection of the religious claim. See, e.g., United States v. American Friends Service Committee, 419 U.S. 7 (1974) Supp. 156 (N.D. Cal. 1968 ), aff'd sub nom. Autenreith v. Cullen, 418 F.2d 586 (9th Cir. 1969 ), cert. den., 397 U.S. 1036 (1970 Constitutional and Public Policy Implications.
For purposes of American constitutional law, the legal principles governing the activities of religiously motivated public officials are, in large part, the same as those which govern the citizenry at large. To be sure, the constitutionally prescribed oath taken by each federal official to "support and defend the Constitution of the United States" 2 imposes a higher degree of responsibility and adherence to constitutional norms upon the public official than it does on the citizen.
29 Ultimately, however, control of the acts of public officials is relegated by the Constitution to the political process." 0 27. See Parts II and III, infra rega:rding the political process and defense workers. The questions arising for military personnel are similar to those which apply to defense workers, but the room for permissible dissent and accommodation is far more narrow.
28. The Presidential oath of office is set forth verbatim in U.S. CONST. art. II, § 8. The oath of office for all other federal officials, including members of Congress, judges and executive officials, and for members of every state's legislature must include an oath or affirmation to support the Constitution. U.S. CONST. art. VI, § 3.
29. By its terms, the Constitution speaks only to the structure and operation of the federal system: (i.e., to the federal government federal officials, the states and state officials). In only one instance does it speak directly to the rights of individuals, rather than imposing a limit on the power of government, and, even then, it does so by negative implication. Compare, U.S. CONsT. amend XIII (abolishing slavery and involuntary servitude directly) with U.S. Const. Amend. XV (right to vote shall not be infringed "by the United States or by any State"). For generalized discussion of the implications of the "state action" doctrine, see generally, LOCK-HART, KAMISAR, CHOPER AND SHIFFRIN, CONSTITUTIONAL LAW 1410 -71 (6th ed. West 1986 .
30. Political control of the legislative branch is accomplished through three basic methods: election (art. I, § 2); presidential veto of enactments (art. I, § 7,. cl 2, 3); expulsion and control of members (art. I, § 5, cl. 1, 2). Political control of the executive is exercised through six basic methods: election (art. II, § 1); impeachment (art. II, § 4; art. I, § 2 cl.5; § 3, cl. 6); the power to advise and consent to nominations and treaties (art. II, § 2 cl. 2); the Congressional power of the purse (art. I, § 7, cl. 1, § 8, § 9, cl. 7)); and the power to override Presidential vetos (art. I, § 7, cl. 3). Political control over judicial authority is accomplished; through legislation resting on an express constitutional power, Katzenbach v. Morgan, 384 U.S. 641 (1966); impeachment (art. I, § 4, art. III, § 1); control of the Supreme Court's appellate jurisdiction (art. III, § 2); and by self-restraint in the exercise of the power of judicial review of legislative or executive action. Political control over the entire federal system is guaranteed through the dual method for proposing constitutional amendments provided in Article V: the first is legislative and depends entirely on the will of Congress, the second is also legislative, but rests upon the authority of a special convention called for the purpose by the Congress upon petition of three-fourths of the states. Interestingly, no member of Congress may, at the same time, sit as a member of such a convention, art. I, § 6, cl. 2, (the Incompatibility Clause) thus
The question for citizens, politicians, and public officials, therefore, is the degree to which they should permit their religious views to influence their voting patterns or their official activities. Not surprisingly, this question evokes sharp responses and critical commentary whenever it surfaces on the American political scene. 31 It dominated the presidential campaigns of Al Smith 32 in 1928 and John F. Kennedy in 1960. 33 President Jimmy Carter was often criticized for his use of "born again" religious language and rhetoric. 34 ESTABLISHMENT (1964) , and contemporaneous statutory enactments make it clear that religion and morality were important factors influencing public discourse. See, e.g., Northwest Ordinance of 1787, as adopted by Congress, Statutes of 1789, c.8 (August 7, 1789) ("Religion, morality, and knowledge being necessary to good government and the happiness of mankind, schools and the means of education shall be forever encouraged."); J. STORY, II COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES, Ch. XLIV § 1870-1879 (1851). George Washington's farewell address also made the point:
Of all the dispositions and habits which lead to political prosperity, religion and morality are indispensable supports ... let it simply be asked where is the security for issue is the political role of religious discourse and influence in the development of public policy on issues of great public importance.
In their letter, the Bishops correctly recognize that "public opinion ... can, through a series of measures, indicate the limits beyond which a government should not proceed. ' 4 3 This is especially true in a representative democracy such as the United States, where the electronic and print media regularly report the latest public opinion polling results on issues of importance, and politicians regularly consult the latest figures. As a result, the immediate problem for the Bishops is how to define the permissible limits of the task they have set out to accomplish "in concert with public officials, analysts, private organizations and the media to set limits beyond which our military policy should not move in word or action."" Some of the current political interpretations of American church-state principles would place severe constraints on the permissibility of such participation, 45 and events in the 1984 presidential campaign show clearly that attempts by church leaders to "encourage a public attitude which sets stringent limits on the kind of actions our own government and other governments will take" 46 on issues of ma- jor political and social importance-such as nuclear war or abortion-can have predictable consequences for both political leaders and the electorate at large.
In order to probe the issue of "religion in politics" in a useful way, however, it is necessary to set out a few of the constitutional ground rules which govern religiously based attempts to influence the course of public policy. There are statutory rules as well ,
4
' but they too must be seen in light of the constitutional principles which govern the discussion from the outseL.
The most critical of these constitutional considerations are the other rights protected by the first amendment: the express rights of freedom of speech, press, and peaceable assembly, and the right to petition government for a redress of grievances; as well as the implied right of freedom of association. 48 Taken together, these rights serve as a powerful shield protecting virtually all political speech 4 9 from government regulation. 50 As a result, any attempt to limit speech intended to influence public officials or public opinion on the basis of either the identity of the speaker 51 would be subject to the strictest judicial scrutiny. 3 Thus, the first question for discussion is the degree to which American traditions of church-state relations 54 should limit religiously motivated speech designed to influence public policy on any question of political significance, including war and peace. Phrased in this manner, however, the question becomes not merely one of constitutional law, but a political issue of major significance.
Although a discussion of the politics of religious influence on political debate is beyond the scope of this article, examination of the underlying constitutional rules which should guide the discussion sheds considerable light on the "religion in politics" issues which captured so much public attention during the 1984 presidential campaign. 55 Review of the cases and relevant statutes makes it clear that the debate over religion as a force in American politics is based more on philosophical and political considerations than it is on constitutional rules.
Aside from the most obvious professional distinctions to be drawn among church leaders, politicians and interested members of the public, all are entitled to the general political rights of citizenship:
to speak out on issues, 56 to run for public office, 57 and to take an active part in political campaigns and debates. 58 Traditionally, the only 53. The "clear and present danger' standard represents the highest standard of judicial review in American constitutional law, for it allocates the entire burden of proving an extraordinary degree of justification to the government, which must rebut the presumption of 58. There are limitations on the ability of church leaders to use church facilities and taxexempt funds for political purposes, see generally materials cited in note 87, infra, and generally applicable campaign spending limits for federal election campaigns. Laws 92-255, Feb. 7, 1972, 86 Stat. 3; 93-443, Oct. 15, 1974 , 88 Stat. 1263 94-283 , Title I, § § 101-1 5(f, h, i), Title II, § § 201-210, Title 111 § § 310, 312, May 11, 1976, 90 Stat. 475-496; 95-[Vol. 4 constitutional arguments against such participation have arisen when the speaker or official is a member of the clergy, 59 or when the issue itself can be characterized as a religiously based or motivated issue such as abortion, school prayer, or support for religiously affiliated, nonpublic schools. 6° The rationale advanced in support of constitutional restrictions in these policy areas has generally been that debates over religious issues, especially those led by clergy, are politically "divisive" and merit strict judicial oversight. 6 '
In recent years, the Supreme Court has spoken clearly on the "political divisiveness" issue on two major occasions. The first, a case challenging the right of a Baptist clergyman to hold elective political office. 62 The Supreme Court of Tennessee had ruled that Article VIII, The state's goal of preventing sectarian bickering and strife may not be accomplished by regulating religious speech and political association. The Establishment Clause does not license government to treat religion and those who teach and practice it, simply by virtue of their status as such, as subversive of American ideals and therefore subject to unique disabilities .... In short, government may not as a goal promote "safe thinking" with respect to religion and fence out from political participation those, such as ministers, whom it regards as over involved with religion. Religionists no less than members of any other group enjoy the full measure of protection afforded speech, association, and political association generally. The Establishment Clause, properly understood, is a shield against any attempt by government to inhibit religion as it has done here .... It may not be used as a sword to justify repression of religion or its adherents from any aspect of public life. 66 Having disposed of the argument that clergy should have no place in legislative chambers in McDaniel v. Paty, it remained to be seen just how far the Court's "political divisiveness" standard 67 for cases would be taken in a case involving allegedly "religious" issues or the active involvement of religious institutions or believers in the political process at large. 6 That opportunity finally arose in Harris v.
Sherbert v. Verner, 374 U.S. 398 (1963) as the controlling case. Sherbert is discussed at some length in the text accompanying notes 150-163, infra. Justice Brennan joined by Justice Marshall, argued that the prohibition was a religious test absolutely prohibited by U.S. CONST. art. VI, cl. 3, and Torcaso v. Watkins, 367 U.S. 488 (1961); that it imposed an impermissible burden on the rights conferred by the Free Exercise Clause, citing Sherbert; and violated the Establishment Clause by establishing a religiously based classification which had a primary effect of inhibiting religion, 435 U.S. at 630. Justice Stewart argued that Torcaso alone controlled the case because it was directed at prohibitions which do not turn on statements of belief, but upon action dictated by belief. 435 U.S. at 643. See also text at notes 16-25, supra. Justice White argued that the prohibition violated the Equal Protection Clause of the fourteenth amendment, and that it was both underinclusive and overinclusive. 435 U.S. at 644.
66. McDaniel v. Paty, supra, 435 U.S. at 641 (Brennan and Marshall, J.J., concurring) (footnote omitted).
67. The "political divisiveness" argument had its genesis in Walz v. Tax Comm'n, 397 U.S. 664 (1970), when the late Justice John Harlan cited one sentence in Professor Paul Freund's article, Public Aid to Parochial Schools, 82 HARV. L.Rev 1680 (1969), to support the idea that highly charged political controversies such as debates over the funding for churchrelated schools "engender a risk of politicizing religion" and that "history cautions that political fragmentation on sectarian lines must be guarded against." 397 U.S. at 695.
68. By the time the Court decided Lemon v. Kurtzman, 403 U.S. 602 (1971), the "political divisiveness" argument had become what appeared to be an additional factor to be considered in first amendment cases involving the Religion Clauses. In Lemon the Court formalized McRae, 69 a challenge to Congress' refusal to provide Medicaid funding for abortions.° In McRae, the plaintiffs, which included the City of New York, welfare rights organizations and several religious groups, 71 argued that the statutory refusal to pay for abortions-commonly referred to as the "Hyde Amendment" '72 -imposed "one religious view" (i. e., the Catholic view) on the community regarding the humanity of the unborn and the morality of abortion. From this, it was argued that the identity of the religious view allegedly imposed could be proved by examining the religious identity, motives, and activities of the major participants in the political debate (e.g., the tactics and positions of the major lobby groups and sponsors of the legislation). 7 3
The practical effect of accepting such an argument and allowing such "proof" as relevant evidence in constitutional litigation would what has since become known as a "three-pronged" test for "secular purpose," a "primary effect which neither advances nor inhibits religion," and lack of "excessive entanglement" between religion and government, 403 U.S. at 612-613. It also seemed to raise the "potential" for division along religious lines to the status of an independent factor in constitutional analysis, see, 403 U.S. at 622-624. Although the "political divisiveness" point was arguably unnecessary to the Court's decision, the Court apparently felt some need to speak on the issue. Chief Justice Burger's opinion for the Court states flatly that " [i]t conflicts with our whole history and tradition to permit questions of the Religion Clauses to assume such importance in our legislatures and in our elections that they could divert attention from the myriad issues and problems that confront every level of government [,] " and that it was unwise to force" candidates to declare and voters to choose" on such issues. 403 U.S. at 623. When the Court has been forced to consider the full implication of "the political divisiveness" argument in the context of individual participation in the political process, however, it has backed away. be twofold: first, the high profile involvement of clergy and religiously motivated individuals in public policy debates involving controversial issues would become a negative factor to be considered in later constitutional controversies over the validity of the challenged legislation; and, second, religious rhetoric in political debates would be perceived as an impermissible, or at least suspicious, influence on the course of the political debate. To the degree such evidence would be considered persuasive or relevant to the constitutional validity of legislative or other political action, overt religiously motivated involvement or overtly religious political rhetoric would be judicially discouraged.
The Court responded to this novel-and constitutionally suspect 74 -application of the "divisiveness" rationale with an affirmation, albeit a grudging one, 75 of the role of religious and moral ideas in the formulation of public policy. McRae constitute a rejection of the most extreme applications of the political divisiveness argument, the theme that religion as a driving force in the body politic is politically divisive and constitutionally suspect runs like a strong undercurrent through the writings of Justices Brennan, Marshall, Powell and Blackmun. Although a thorough discussion of their apparent disdain for religious involvement in political affairs is beyond the scope of this article, it does deserve some attention here. See generally sources cited note 68, supra.
From a review of their writings on religious involvement in the political process, it appears that the problem arises when the object or result of that involvement is to modify or challenge the scope or direction of judicially established public policy. The contrast between the approach taken by several of these justices in Harris and McDaniel illustrates the point.
Where, as in McDaniel, the use of the political divisiveness argument limits the ability of clergy to run for political office, Justices, Marshall and Brennan speak eloquently concerning the right of individuals to make their voices heard on the floor of legislative councils. Where the issue is not the identity of the speaker, but the topic presented for discussion, the views of both Justice Brennan and Marshall are different. Where the issue is controversial, and religious groups have articulated strong moral positions in opposition to those taken by the courts, these justices appear to believe that the judiciary has a special role in assuring that the political process is not tainted by divisive debates over the relative merits of issues having moral or religious dimensions. In their opinion, such issues should be decided by the courts. Justice Brennan, whose opinion in Harris v. McRae was joined by Justice Marshall, summarized the issue as follows:
[T]he Hyde Amendment is a transparent attempt by the Legislative Branch to impose the political majority's judgment of the morally acceptable and socially desirable preference on a sensitive and intimate decision that the Constitution entrusts to the individual. Worse yet, the Hyde Amendment does not foist that majoritarian viewpoint with equal measure upon everyone in our Nation, rich and poor alike; rather, it imposes that viewpoint only upon that segment of our society which, because of its position of political powerlessness, is least able to defend its privacy rights from the encroachments of state mandated morality. The instant legislation thus calls for more exacting judicial review than in most other cases. 'When elected leaders cower before public pressure, this Court, more than ever, must not shirk its duty to enforce the Constitution for the benefit of the poor and powerless. ' Beal v. Doe, 432 U.S. 438, 462 (1977) (Marshall, J., dissenting). The issue in Harris v. McRae was abortion funding. More precisely, it was Congress' refusal to provide it after being lobbied extensively by those with identifiably religious and moral beliefs in opposition to abortion. The 13rennan-Marshall view that judicial intervention is needed "to enforce the Constitution for the benefit of the poor and powerless" whenever "elected leaders cower before public pressure" is extraordinary. The "public pressure" about which they are concerned is voter opposition to the Court's policy views on the legitimacy of abortion. Because these justices reject the religiously motivated voter's viewpoint on this issue, they also see religiously motivated public: pressure on the Congress to adopt it as a constitutionally illegitimate basis for legislative judgment. Justice Powell's opinion in Aguilar v. Felton, makes essentially the same point in a slightly different manner in the context of aid to religiously affiliated education:
This risk of [excessive] entanglement [between church and state] is compounded by the additional risk of political divisiveness stemming from the aid to religion at issue here. I do not suggest that at this point in our history the Title I program or similar parochial aid plans could result in the establishment of a state religion. There likewise is small chance that these programs would result in significant religious or de-[Vol. 4
B. The Pastoral Letter as a Call for Political Action
When one applies these principles to the policy suggestions contained in the pastoral letter, it seems clear that the bishops were not only well within their rights as citizens to call for specific public policy responses, but were also entitled to call upon Catholic politicians to formulate public policy positions which would clearly reflect the legitimate legal needs of Catholic citizens for laws which protect "selective" conscientious objection." Simply stated, those of draft age nominational control over our democratic processes. [citation omitted] Nonetheless, there remains a considerable risk of continuing political strife over the propriety of direct aid to religious schools and the proper allocation of limited governmental resources.... In states such as New York that have large and varied sectarian populations, one can be assured that politics will enter into any state decision to aid parochial schools. . . . In short, aid to parochial schools of the sort at issue here potentially leads to 'that kind and degree of government involvement in religious life that, as history teaches us, is apt to lead to strife and frequently strain a political system to the breaking point.'" Walz v. Tax Commission, 397 U.S. 664, 694 (1970) (opinion of Harlan, J.). Although the Court's opinion does not discuss it at length, [citation omitted] the potential for such divisiveness is a strong additional reason for holding that the Title I and Grand Rapids programs are invalid on entanglement grounds. Aguilar v. Felton, 105 S. Ct. 3232, 3239 (1985) (Powell, J., concurring) The "entanglement" with which Justice Powell is concerned is the involvement of voters who, for religious reasons, have chosen to send their children to nonpublic schools. Because the Court has taken the position that such aid is problematic, further debates over the allocation of scarce education funds would simply open up further opportunities for "elected officials to cower before public pressure" and reopen debates the Court had hoped were settled.
The views of Justices Blackmun and Stevens are the most direct on this point; for they make no attempt to couch their views in a mantle of judicial concern for the integrity of the political process. They would simply substitute the Court's moral judgment for that of the legislature when the issue is one on which the Court has spoken. See, e.g., Bowers v. Hardwick, 106 S. Ct. 2841 Ct. , 2854 Ct. (1986 (Blackmun, J., dissenting) (sodomy restrictions and the right to privacy; Judeo-Christian tradition, standing alone, is not a legitimate source of law on which to base restrictions of personal sexual activity); Thornburgh v. American College of Obstetricians and Gynecologists, 106 S. Ct. 2169 Ct. , 2187 Ct. -88 (1986 (Stevens, J., concurring) (abortion; protection of unborn as illegitimate adoption of a religious view of prenatal life); Harris v. McRae, 448 U.S. 297, 348 (1980) (Blackmun, J., dissenting) (abortion funding; "the Government 'punitively impresses upon a needy minority its own concepts of the socially desirable, the publicly acceptable, and the morally sound' ").
77. Id. Protection of the right to object "selectively" to government policy would expand the scope of currently available legal protection for Catholic conscientious objectors who subscribe to traditional Catholic views on "just wars". As construed by the Supreme Court of the United States, the Military Selective Service Act of 1967 Section 6(j), 50 U.S.C. App. § 456(j), as amended, required that the objector plead and prove that he objects to war in general. Needless to say, such episcopal intervention in the political process in pursuit of stated public policy goals rooted in identifiably doctrinal needs is inevitably controversial, and becomes even more so when the goal requires the explicit cooperation of Catholic politicians. 79 Notwithstanding this difficulty for Catholic politicians when the topic is one which has traditionally been identified by the major media as a "Catholic" issue--such as abortion or tuition tax credits, 8°i t would be difficult, under any reading of the first amendment, to argue that active involvement by clergy in the fight for freedom of conscience-especially where the law itself discriminates in the protection it affords religious believers 1 -is constitutionally inappropriate.
The pastoral letter simply reflects both the Bishops' willingness to join in, and to influence, the political debate by stressing the moral dimensions of political acts. That such episcopal activity might be uncomfortable for Catholic politicians who traditionally distance themselves from the official representatives of the teaching Church 79. Compare Governor Mario M. Cuomo, supra note 35, with Representative Henry J. Hyde, supra note 35. Interestingly, it is Catholic politicians who are most affected by this problem. President John F. Kennedy's Houston speech is a classic example of a Catholic politician forced by political forces to distance himself from his religious affinity group and its issues. Governor Cuomo's speech is similar in political motivation, although the speaker's position on the particular issue causing the most controversy is well aligned with that of the dominant forces in the Democratic Party in 1984. Perhaps the best example of such "singling out," however, is the use of asterisks by the Congressional Quarterly to identify Catholic politicians in reports on Congressional action on abortion related issues. See note 80,infra. One could imagine the public outcry if such "reporting" of religious affiliation-or lack of itbecame commonplace.
80. Although these are not really "Catholic" issues, as such, they have been so identified in the popular and other press. See, e:g., Remarks of Senator John F. Kennedy Before a Meeting of the Greater Houston Ministerial Association, September 12, 1960, cited at note 33, supra (pledge regarding support for parochial schools); Congressional Quarterly, February 4, 1979, at 258-267 (Catholic legislators marked with an asterisk in reference to votes on abortion-related issues). [Vol. 4 whenever the issues are particularly sensitive to non-Catholics"' was clearly recognized in the difference between the second and final drafts of the letter. The Bishops explicitly account for the fact that the moral responsibilities of politicians may sometimes be in conflict with the tenor of the political times, but do not absolve any politician from those responsibilities. "The difficult yet noble art of politics," 83 simply requires that the two be resolved.
Thus, the call in the final draft for all public officials to "[be] particularly attentive to the consciences of those who sincerely believe that they may not support warfare in general, a given war, or the exercise of a particular role within the armed forces," ' 8 4 and the specific admonition to Catholic politicians to support selective conscientious objection which appeared in the second draft 8 5 are perfectly legitimate pastoral admonitions suggesting the revision of existing public policy. Although specific directions to Catholic politicians regarding their own duties to " [propose] and [support] legislation designed to give maximum protection to . . .true freedom of conscience" 86 may be politically controversial, they do not present any legal problem insofar as they are clearly within the context of pastoral teaching. 8 7 The Jeffersonian metaphor, "a wall of separation between church and state,""" has been acknowledged by the United States Supreme Court as a "useful figure of speech," but it "is not a wholly accurate description of the practical aspects of the relationship that in fact exists between church and state." The "wall" is, in fact, only a "blurred, indistinct and variable barrier depending on all the circumstances of a particular relationship" 8 9 which should neither restrain church leaders, politicians or believing citizens from suggesting solutions based on church teaching, nor reduce the nation's Bishops to the ubiquitous political device of calling for a committee to study nuclear disarmament. 90 All who are concerned with the potential for nuclear destruction-regardless of their particular suggestions for preventing it-should heed the admonition of Professor Alexander Meikeljohn regarding the value of speech on issues of great controversy: The First Amendment [does] not require that, on every occasion, every citizen shall take part in public debate. Nor can it even give assurance that everyone shall have opportunity to do so.
[What] is essential is not that everyone shall speak, but that everything worth saying shall be said. . . . And this means that though citizens may, on other grounds, be barred from speaking, they may not be barred because their views are thought to be false or dangerous.
[No] speaker may be declared 'out of order' because we disagree with what he intends to [say] .
Conflicting views may be expressed, must be expressed, not because they are valid, but because they are relevant. If they are responsibly entertained by anyone, we, the voters need to hear them.
[To] be afraid of ideas, any idea, is to be unfit for self-government. Any such suppression of ideas about the common good, the First Amendment condemns with its absolute disapproval. 91 By calling for active public dialogue over nuclear war and peace, the Bishops and those who debate the merits of their suggestions will be following in the time-honored American tradition of free and open discussion of important controversial ideas. Given the necessity for free and open debate on issues of public importance, even the architect of the metaphorical "wall of separation between church and state" would find it difficult to question either the bishops' right to get the debate over the moral aspects started, or the right of the citizenry and its representatives to act upon the principles identified in the 
Meiklejohn, Free Speech and its Relation to Self-Government, reprinted in part in
IN DEFENSE INDUSTRIES
Perhaps the most difficult area in which to predict the legal impact of the pastoral letter on individuals is the situation of the worker in defense industries engaged in the production of weapons of mass destruction. For politicians and the citizenry at large, the analysis is largely one which focuses on the relationship of freedom of speech and exercise of religion to debates which, because of either the subject matter or the participants, appear to occur in the zone where religion and generalized public policy concerns intersect. For military personnel, the analysis is confined by the limits, both practical and legal, that a tightly structured and focused military command must impose on its members. 9 3 In the case of the worker in a defense industry, however, the analysis is complicated by the civilian status of the employee, the need of the contractor for reliable workers, inherent limitations on the reach of constitutional rights, 94 and express provisions which limit the duty of employers to accommodate employee religious practices which exist in many employment discrimination laws. 93 In order to obtain a clear picture of the status of the worker in a defense industry, it will be helpful to start with the relevant text of the pastoral letter itself: To Men and Women in Defense Industries: You also face specific questions, because the defense industry is directly involved in the development and production of the weapons of mass destruction which have concerned us in this letter. We do not presume or pretend that clear answers exist to many of the personal, professional and financial choices facing you in your varying responsibilities. In this letter we have ruled out certain uses of nuclear weapons, while also expressing conditional moral acceptance for deterrence. All Catholics, at every level of' defense industries, can and should use the moral principles of this letter to form their consciences. We realize that different judgments of conscience will face different people, and we recognized the possibility of diverse concrete judgments being made in this complex area. We seek as moral teachers and pastors to be available to all who confront these questions of personal and vocational choice. Those who in conscience decide that they should no longer be associated with defense activities should find support in the: Catholic community. Those who remain in these industries or earn a profit from the weapons industry should find in the Church guidance and support for the ongoing evaluation of their work. From an examination of the final recommendations in the text, it is possible to glean several key points, which may be summarized as follows:
1. Physical or economic participation in the production of nuclear weapons raises, for each individual, the same moral questions which have been raised in the letter as a whole; 2. The teachings of the pastoral letter are a guide for Catholics involved in defense industries, and should be used in the formation of a position of conscience on continued participation (to whatever degree) in the industry; 3. Diverse judgments of conscience are possible, for there are no clear answers to many of the concrete questions which will face the defense worker; and 4. The Church will p'rovide guidance and support, whatever decision is made.
Each of these points is critical to an examination of the legal rights and obligations of defense workers who elect to take a position of conscience which is based on the teachings of the letter and is at odds with the requirements of their employer. [Vol. 4
A. Formulation of the Conscientious Position:
A Legal Requirement In any analysis of the rights of the religious dissenter, it is imperative to begin with that which is most basic: the nature and sources of the conscientious objection. For a Catholic or adherent of another religion who seeks to utilize the letter in defense of a position of conscience, it is important, for legal purposes, that the pastoral letter be seen as the teaching tool the bishops designed it to be-as a guide to the formulation of conscience which contains both "universally binding moral principles found in the teaching of the Church" and "recommendations which allow for diversity of opinion of the part of those who assess the factual data." 97 Because it is not, by its own admission, a definitive statement of binding moral norms, but rather an invitation for extended discussion and reflection on the morality of nuclear war, 98 the person intending to rely on the text of the letter, without more, to defend himself or herself against foreseeable employer reactions, would be well advised to reconsider reliance on the text alone; 99 for the letter itself makes no meaningful distinction between the official responsibilities of government officials, and the discrete obligations of individuals who are searching for the place to draw the line in their own lives and careers.1°°W
hat the letter appears to call for," 0 ' and what the law demands, 1 0 2 is a clear statement of personal moral principle on the part of each individual who wishes to take advantage of the limited freedom of action protected by both the first amendment 0 3 and employment discrimination law."° It is only when the individual has formed a conscientious position-and disclosed it-that the protections of the law, to whatever extent they are applicable, come into play. The inherent limitations of the letter itself and their impact on the average Catholic are discussed in the concluding sections of this paper. 
JOURNAL OF LAW& RELIGION
B. Conscientious Objection and Employment Discrimination
Law:°5 Allocating the Burdens of Conscience Because the pastoral letter calls upon men and women in defense industries to "confront . . . questions of personal and vocational choice"' 0 6 which will ineviitably involve either a decision to "no longer be associated with defense activities"' 0 7 or to "remain in these industries or earn a profit from the weapons industry,"' 0 8 it is critical that the risks and burdens 'which come with such decisions be analyzed. The Bishops pledge their availability "as moral teachers and pastors,"' 0 9 but what about the practical legal risks attendant upon the making of a moral choice to resign, transfer, or continue employment with explicit reservations concerning the types of acceptable assignments? Surprisingly, these questions were not considered by the Bishops in the investigative process which led to the publication of the letter, 1" 0 even though the answers to many of them will determine the level and type of "support" the Catholic community should be expected to provide those whose actions have legal consequences such as job loss. I'I
The primary focus of this section of the paper, therefore, will be the operation of the religious discrimination sections of Title VII of the Civil Rights Act of 1964," 2 and the degree to which they may be used to defend the conscientious choices of those who work in the defense industry against discrimination by employers. Also to be con- 
110.
There is no indication in either the text of the Letter and its drafts or the news coverage which followed its publication, that the issue was given any consideration. The only relevant portions of the letter which could be said to address this issue were the references to the [Vol. 4 sidered will be the level of constitutional protection afforded workers who quit or are fired from their jobs for reasons of conscience. While Title VII governs the employer/employee relationship,' 13 eligibility for unemployment benefits turns on the construction of state law, 114 which has been held to be subject to the constitutional restraints of the Free Exercise Clause. 1 15 Title VII of the Civil Rights Act: Narrow Protection for Religious
Belief and Practice
Title VII of the Civil Rights Act of 1964 prohibits discrimination in employment on the basis of race, color, religion, sex or national origin.
1 6 For purposes of the statute, the term "religion" is defined as follows:
The term "religion" includes all aspects of religious observance and practice, as well as belief, unless an employer demonstrates that he is unable to reasonably accommodate to an employee's or prospective employee's religious observance or practice without undue hardship on the conduct of the employer's business. 1 17 Title VII thus defines and prohibits two distinct forms of employment discrimination based on religious factors: 1) that which is based on the identity or type of religious belief held or practiced by the employee (representation); 118 and 2) failure to accommodate religious practices where it is possible to do so without "undue hardship" to the employer's business (accommodation). 1 19 There are three related, but distinct, exceptions to the general prohibitions, but only one of them is relevant to workers in defense industries.
12 1 In relevant part, it provides as follows:
Notwithstanding any other provision of [Title VIII, (1) it shall not be an unlawful employment practice for an employer to hire and employ employees, . . . on the basis of his religion,. . . in those certain instances where religion.... is a bona fide occupational qualification reasonably necessary to the normal operation of that particular business or enterprise....
Taken as a whole, therefore, Title VII imposes upon employers a duty of non-discrimination on the basis of religion except where 1) the "normal operation" of the particular business or enterprise "reasonably" requires differential treatment, and; 2) where accommodation will result in an "undue hardship" on the employer's business. 2), relate to the need for religious institutions and their affiliated educational institutions, to hire on the basis of religion whenever their activities reasonably require it. As such, these sections explicitly recognize that, for religious institutions, religious belief is often a "bona fide occupational qualification reasonably necessary to the normal operation of that particular business or enterprise." 42 U.S.C. § 2000e-2(e)(l) [BFOQ] . The effect of these provisions is to remove a considerable, and probably unconstitutional, amount of discretion from the courts or administrative agencies which would, in the absence of such special rules, be asked to make determinations concerning the legitimacy of hiring practices designed to safeguard the doctrinal integrity and mission of reli- 122. It is significant that the statute is phrased in this manner, for it negates the applicability of the nondiscrimination provisions upon the showing of "reasonable" necessity. It has been held that, for purposes of religious discrimination, all that need be shown by the employer to claim the exemption is a de minimis impact on business or labor contract interests. See T.W. A. v. Hardison, 432 U.S. 63, 84 (1977) (accommodation); Equal Employment Opportunity Commission, Religious Discrimination Guidelines, 29 C.F.R. § 1605.2(e)(1) (defining "undue hardship"). The reasons for such a narrow construction of the statute are varied, and relate to both constitutional and statutory concerns.
In Hardison, for example, it was significant that the union involved claimed its duty to accommodate (based on Section 703 of Title VII, 42 U.S.C. § 2000e-2(e)) was negated by the impact of the requested accommodation (a shift change) on the seniority system, see 432 U.S. at 81-83 (relying on 42 U.S.C. § 2000e-2(h)). At this writing, the relationship of general nondiscrimination requirements and the requirements of bona-fide seniority systems is far from settled, especially where it is argued that the Constitution itself (rather than Title VII) is the source of the nondiscrimination rule. Compare, e.g., Wygant v. Jackson Board of Education, 106 S. Ct. 1842 Ct. (1986 Ct. 3063 (1986) (race discrimination; Title VII); N.A.A.C.P. v Detroit Police Officer's Ass'n., 591 F. Supp. 1194 (E.D. Mich. 1984 . Such a discussion is far beyond the scope of this paper and the subject is mentioned only to illustrate the difference in approach between representation cases involving race, sex or national origin discrimination, and. accommodation cases involving religious discrimination as defined by Section 7010) of Title VII.
In the former, a considerable burden on employer business practice is held to be justifiable Given this background, the application of these rules to the conscientiously objecting worker in a defense-related industry can now be examined. Once again, the first reference is to the pastoral letter. Because the letter offers no concrete guidance to the individual who will not be involved with those activities which are deemed to be clearly immoral, such as targeting civilian populations, 123 a considerable amount of discretion has been vested in individual Catholics to form their own consciences on issues of nuclear war and peace. 124 Traditional Catholic doctrine distinguishes between "just" and "unjust" wars (ius ad bellum), and between means of waging war which are legitimate and illegitimate (ius in bello). 125 This method of analysis presupposes that some wars are just and that some means of waging war are legitimate. Positions which go beyond those teachings to generalized objection to all war or to any use of nuclear weaponry would be difficult to characterize as being based in what is commonly understood to be "traditional" Catholic teaching. The bishops appear to make this clear when they stated that while " "different judgments of conscience will face different people" who can and should make "diverse concrete judgments" on these questions, all such individuals are entitled to support from both the clergy and the Catholic community at large as long as they form their respective consciences in a manner arguably consistent with the language of the pastoral letter. 1 " Given such flexibility of approach, the bishops' concern that the law protect "true" [i.e. selective] 1 28 freedom of conscience is well-founded. Traditional Catholic positions concerning selective conscientious objection have never been accepted by the courts in the military context," 1 9 and it would be devastating for Catholics as workers to face the same insensitivity to their conscientious needs. More importantly, however, the Bishops' admission that individual Catholics may find it difficult to determine precisely how the letter applies to their own situations as workers in defense-related industries would make it nearly impossible for an individual Catholic to rely on the pastoral letter alone 30 to resolve questions of conscience which might have an impact on the "personal, professional and financial choices facing [them] in [their] varying responsibilities".
31
For purposes of Title VI [, however, the law makes it clear that providing legal protection for conscientious objection claims, even those supported by positions 'which are not identified with the exact teachings of a given religion, is legitimate, and may be constitutionally required.' 3 2 The "Religious Discrimination Guidelines" 133 published
127.
Id. This is especially true given the discussion of the value of nonviolence in
Ill-
21.
128. Thus, a defense worker need only show that the position of conscience taken on the basis of the teachings contained in the pastoral letter is sincerely held "with the strength of traditional religious views." It makes no difference whether the teachings are "identifiably" those of the faith to which the worker subscribes.
The fact that no religious group espouses such beliefs or the fact that the religious groups to which the individual professes to belong may not accept such belief will not determine whether the belief is a religious belief of the employee or prospective employee. 135 Notwithstanding the apparent breadth of Title VII coverage in such instances, the critical factor is not the belief or practice of the employee, but the degree of hardship accommodation which that belief will impose on the employer. 136 Because an employer may legitimately refuse to make anything more than a de minimis effort, 137 especially where it would involve dislocation of other employees,1 3 8 the potential obstacles to accommodation of the conscientious objector's rights within the workplace will depend on whether the nature of the employer's business and labor contracts, if any, will limit or eliminate the dissenting employee's job flexibility.
An employer's duty to attempt accommodation arises at the point where an employee fulfills his or her preliminary obligation to disclose the religious need. 139 From this, it follows that an employer Welsh v. United States, 398 U.S. 333 (1970) ; United States v. Seeger, 380 U.S. 163 (1965) (1) After an employee or prospective employee notifies the employer or labor organization of his or her need for a religious accommodation, the employer or labor organization has an obligation to reasonably accommodate the individual's religious practices. A refusal to accommodate is justified only when an employer or labor organization can demonstrate than an undue hardship would in fact result from each has the right to assume that there are no religious objections to the type of work or duties assigned, religious or otherwise, unless they are voiced by the employee. Likewise, an employer may not make blanket assumptions during the hiring or promotion process concerning adherents of a given religion.-here Catholics-without first ascertaining that the individual involved would be unable or unwilling to do the job. Title VII law does not favor broad class-based assumptions about job qualifications.
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For that reason a defense industry employer who elects to avoid the burden of accommodation by simply refusing to hire or promote Catholics would be guilty of a prima facie violation of the statute1 41 unless it could be proved that the particular individual involved was unqualified, 42 or that hiring only nonCatholics was "reasonably necessary" to the conduct of the employer's business. The difficulty, if any, will arise when the defense employer learns of the employee or potential employee's objections. Assuming that the employee and employer can locate an available" 4 job within the employer's work force which does not compromise the employee's conscience, there is no guarantee that the employer will be either willing or able to accommodate the request. Simple unwillingness, of course, is not enough, 145 but any legitimate business reason will suffice as long as it is not a pretext for discriminatory conduct.146 Thus, it has been held that disruption of the work force, adverse impact on morale, and simple unavailability of a suitable job are sufficient reasons. 147 When the issue is hiring or promotion, rather than accommodation, and the job or promotion would bring the candidate closer to levels of responsibility which might involve the actual planning or implementation of acts deemed by the letter to be immoral, both the employee and the employer may have legitimate reasons to discuss the situation in order to avoid serious future problems. 148
C. Conscientious Objection and the Impact of Voluntary or
Involuntary Separation from Employment on Eligibility for Unemployment Benefits
In cases where an employee quits or is fired from a job because the employer cannot accommodate the employee's religious needs, there may be a period where the former employee seeks unemployment compensation pursuant to the laws of the state in which he resides. In such cases, the immediate legal question will be whether the individual is eligible for unemployment compensation. This, in turn, will depend upon the particular provisions of the state statute under which application is made. In cases where an employee quits, or is fired for legitimate reason, many states deny unemployment compensation, 149 but in a series of cases which commenced with Sherbert v. Verner "I the United States Supreme Court has made it clear that the Free Exercise Clause of the first amendment imposes important limits on this discretion. It is now virtually impossible for the states to treat religiously based conscientious objection to continued employment as a valid reason for denial of unemployment compensation benefits.
Where the state conditions receipt of an important benefit upon conduct proscribed by a religious faith, or where it denies such a benefit because of conduct :mandated by religious belief, thereby putting substantial pressure on an adherent to modify his behavior and to violate his beliefs, a burden upon religion exists. While the compulsion may be indirect, the infringement upon free exercise is nonetheless substantial.1
The most recent of the unemployment cases is Thomas v. Review Board of the Indiana Employment Security Division, 52 a case which is particularly relevant to the subject matter of this article.' 53 Thomas involved the refusal of an employee to transfer from a job in a defunct roll foundry which had been turning out sheet steel for a variety of industrial uses to another of his employer's divisions which fabricated military tank turrets. When Thomas found that his new job was related to the manufacture of military equipment, he checked for other available plant openings and found that all of the remaining departments of his employer were engaged in the manufacture of weapons. Since transfer would not solve his problem, he asked for a layoff, which would make him eligible for unemployment benefits under Indiana law," 4 but his employer refused. So he quit, asserting that he could not work on weapons without violating the principles of his religion.' 55 When his unemployment claim was heard in the Indiana Employment Security Division, it was rejected on the ground that the termination of Thomas' employment was not based upon a "good cause [arising] in connection with [his] work" as required by the Indiana unemployment compensation statute.
5 6 On appeal, the Indiana Supreme Court upheld the decision of the Review Board, holding that "good cause which justifies involuntary unemployment must be jobrelated and objective in character."' 5 7 In addition, it held that the basis and the precise nature of Thomas' views concerning his obligations as a Jehovah's Witness were unclear, apparently because Thomas' views were stricter than those of another Jehovah's Witness who had testified at the hearing, and that they amounted more to a "personal philosophical choice" than a religious belief which was entitled to protection under the Free Exercise Clause of the first amendment. ' 8 Nonetheless, it concluded its opinion by holding that even if Thomas had quit for religious reasons, he would not be entitled to [Vol. 4 benefits under Indiana law because termination motivated by religion did not amount to "good cause" objectively related to the work. 159 The United States Supreme Court reversed, holding that a state court is not permitted to burden the employee's first amendment rights by conditioning the receipt of benefits on the rejection of sincerely held personal religious beliefs. 16° In this regard, the Court did nothing more than to reaffirm the general rule of Sherbert v. Verner, 6 ' but the case is also significant insofar as it extended the general rule against judicial inquiry into the validity or consistency of an individual's belief system' 62 to the case where an individual is applying for government benefits. 63 The Court's words are significant given the differences in opinion which have already arisen concerning the requirements of the pastoral letter.
Intrafaith differences.., are not uncommon among followers of a particular creed, and the judicial process is singularly ill equipped to resolve such differences in relation to the Religion Clauses.... Particularly in this sensitive area, it is not within the judicial function and judicial competence to inquire whether the [individual] or his fellow worker more correctly perceived the commands of their common faith. Courts are not arbiters of scriptural interpretation.
1 64
Because the states will not be free to question the interpretation of Catholic doctrine accepted by a worker who quits or is fired from a defense-related job, it is irrelevant that the teachings of the pastoral letter may not be clear as they apply to individuals who work in defense industries. This decision today illustrates how far astray the Court has gone in interpreting the Free Exercise and Establishment Clauses of the First Amendment. Although the Court holds that a State is constitutionally required to provide direct financial assistance to persons solely on the basis of their religious beliefs and recognizes the 'tension between the two Clauses, it does little to help resolve that tension or to offer meaningful guidance to other courts which must decide cases like this on a day-today basis.' 450 U.S. 707 at 722. Interestingly, Justice Rehnquist would not have protected Thomas by extending the Free Exercise Clause to cover his case, but rather would have supplanted the Sherbert rule with that of Braunfeld v. Brown, 366 U.S. 599 (1961) . Such a development in the law of Free Exercise would lead to a contrary result in much of the foregoing analysis. See also Goldman v. Weinberger, 106 S. Ct. 1310 Ct. (1986 ; Bowen v. Roy, 106 S. Ct. 2147 Ct. (1986 .
One development worthy of note in this regard is the Court's decision in Estate of Thornton v. Caldor, Inc., 472 U.S. 703 (1985) , which appears to signal a shift in the Court's thinking in matters of Free Exercise. A thorough analysis of Caldor, which invalidated, on Establishment Clause grounds, a Connecticut state labor law which required accommodation of an employee's designated Sabbath-is beyond the scope of this essay. Since the case rests on Establishment Clause analysis, rather than a Free Exercise rationale, Justice Rehnquist's view of the reach of the Free Exercise Clause has gained little, if any, support within a Court which seems far more preoccupied with marking the proper boundaries of religious accommodation under the Establishment Clause than making sense of the religious freedom guarantee implicit in the first amendment as a whole.
164. Id., 450 U.S. at 716 (majority opinion). 165. The Challenge of Peace 318.
that they should no longer be associated with defense activities ...
)166
It is therefore likely that unemployment benefits will be available as at least one source of the "support" for the conscientious objector which will be available in the community at large.
167
IV. CONCLUSION The purpose of the foregoing summary of the law has been to address some of the major constitutional and legal questions which arise in light of the Bishops' pastoral letter on war and peace. Although no attempt has been made to address these questions exhaustively, it does seem clear that the Bishops were well within their rights to sound a moral alarm over the issue of nuclear weapons, and that individuals who elect to respond to their suggestions can find some support for their individual decisions of conscience in the law. Whether the Bishops' teachings were justified on moral, politicil, strategic or other grounds are topics which have been addressed elsewhere. 16 8 The impact of these teachings on the individuals who wish to form their consciences and take concrete steps in a manner consistent with the pastoral letter, however, is a matter which was not discussed, nor even considered by the bishops as they formulated their suggestions.1 69 In the view of this writer, such an omission is unfortunate, not because these considerations should change the moral precepts which govern issues of war and peace-they should not-but because real people have been urged by their religious leaders to make real life "personal, professional and financial choices"' 7° with legal significance based upon the teachings in the pastoral letter. Merely "rul[ing] out certain uses of nuclear weapons, while also expressing conditional moral acceptance for deterrence" does not give clear guidance to the individual who must make practical decisions which will inevitably have an impact on family and career. If the Bishops did "not presume or pretend that clear answers exist to many of these personal, professional and financial choices," they should have stated a bit more clearly the moral principles upon which the "average" Catholic worker (if such an individual exists) might base those judgments. They have done so in other contexts, including that of abor- [Vol. 4 tion-the other great evil condemned in the letter 7 -and it should not have been an unreasonable task for them to have done so for those who hold jobs at levels of the defense industry which are only remotely connected to that which is clearly immoral. That such guidelines were not spelled out in the text of the letter is understandable given the breadth of the undertaking. Nonetheless, such guidance is necessary at a time when individual believers are subjected to varying interpretations of the letter's content by church leaders, theologians, religious commentators and representatives of the electronic and print media. Whose interpretation is one to believe? This question is a significant one indeed for the believer who intends to take steps which might affect his or her future.
The law requires a that the individual must demonstrate that a burden exists on a sincerely held religious belief in order to claim the protection of the constitutional provisions and laws of the United States which forbid discrimination on the basis of religion. 72 For Catholics who traditionally rely on their bishops to articulate the moral principles they are to apply, it will be difficult to rely on the pastoral letter unless the affected individual can articulate, even roughly, why his or her Catholic faith mandates the course of action chosen.' 73 The law looks dimly on exemptions from social obligations based on mere philosophical or political points of view, 74 and Catholics who intend to rely on the text of the letter for support would be well advised to seek some pastoral guidance in the process of forming their respective consciences if they intend to take a position which goes farther than the letter itself. While civil courts may not question the veracity or consistency of a religious view,' 75 it is critical that the believer be able to explain it in terms which are religious in nature. Their own personal philosophy concerning nuclear weapons will not be enough. 176. Thomas v. Review Board, 450 U.S. 797, supra; Wisconsin v. Yoder, supra (mere personal belief or philosophy not protected by the Religion Clauses).
